
© 2023 Virginia Petroleum & Convenience Marketers Association. Information in this publication 
may not be reproduced or otherwise disseminated by non-VPCMA members without prior consent. 
 
 

  
 

 
October 16, 2023 

  
  

Supreme Court Panel Places Skill Machines in Jeopardy 
 
A three-judge panel of the Virginia Supreme Court issued a surprise decision last Friday that 
once again places the future of Virginia skill games in question. These games have been 
operating virtually without restrictions since a Greensville County Court ruling in 2021.  The 
same court is scheduled to begin a trial in early December to consider the merits of the case - 
whether Friday’s action changes that timing is uncertain. Until then, it is likely that each 
Commonwealth’s Attorney will make their own determination on whether to allow skill games 
to operate in their jurisdiction.   
 
As we have reported, skill games have been discussed often at the General 
Assembly.  During the 2023 session, the legislature considered and defeated a bill to impose 
a fee and otherwise regulate the games. While some of the most fervent opponents of skill will 
be leaving Richmond at the end of the year – their biggest concern - that the Commonwealth 
receives no revenue from the games, remains unaddressed to date.  
  
Moving forward, it is likely that there will be continued opposition from the Commonwealth’s 
growing casino industry and the Virginia Lottery – and any serious consideration of skill 
legislation will almost certainly contain a per location limit on the number of machines.   
  
The issue of skill games is truly one that transcends politics. Friday’s Supreme Court actions 
mean that potentially the largest collateral damage could be inflicted on locations where skill 
games are located - no one can guarantee the outcome or how this will ultimately be 
resolved. VPCMA will continue to support legislation to legalize skill games with registration 
similar to that which was in place during COVID.  We will oppose any effort to divide the 
industry by allowing skill for one business model while excluding others.    

  

FMCSA Finalizes Proposal to Restrict State Hours of Service Waivers 
Impacting Energy Marketers 

From EMA 
 
Last week, the Federal Motor Carrier Safety Administration (FMSCA) released a final rule 
concerning the authority of state governors to waive hours of service (HOS) regulations during 
a declared state of emergency. Originally, the proposed rule would have limited both the 
scope of FMCSA regulations subject to a state issued waiver and the duration of the waiver 
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itself from 30 days to just 5 days. EMA pushed back in written comments and asked Congress 
to get involved including a letter from Representatives Greg Pence (R-IN), Rick Crawford (R-
AR) and 25 additional lawmakers. Under the final rule issued by FMCSA, presidentially 
declared emergencies would maintain the 30-day exemption, however, state issued HOS 
exemptions are now narrowed to 14 days and streamlined to automatically encompass just 
the HOS drive time limits. Medical qualifications including medical exams; CDL licensure and 
renewal; vehicle inspections, repair and maintenance and training are no longer included 
when a governor issues a state of emergency. “Overall, we are pleased that the FMCSA 
heard our concerns with the proposed rule and decided to finalize a 14-day HOS waiver rather 
than 5 days,” said EMA President Rob Underwood. 
 
EMA opposed the reduction of the automatic waiver from 30 days to 5 days for state 
declarations because it would not provide sufficient time for full recovery from a declared 
emergency. In the fuel marketing industry, disaster recovery time typically takes 2 to 3 times 
longer than the duration of the disaster itself. When fuel supply is disrupted, the HOS waiver is 
essential to restore the flow of finished fuel products to downstream users. The HOS waiver 
increases the number of loads that can be delivered, and the distance traveled to reach far off 
supply during emergency declarations. In addition, when a terminal or pipeline outage occurs, 
resulting in a supply disruption, normal inventories of finished fuel products take time to work 
their way back through the distribution chain to storage terminals. Also, a shorter 5-day state 
waiver period could also encourage consumer fuel hoarding and long lines at the pump, 
further limiting supply. CLICK HERE to read EMA’s comments. 
 
The agency cited concerns over increased frequency and severity of weather-related disasters 
nationwide with climate change as their primary reason for longer relief timelines. The new 
rule modifies the definition for emergency to clarify that emergency regulatory relief under § 
390.23 generally does not apply to economic conditions that are caused by market forces, 
including shortages of raw materials or supplies, labor strikes, driver shortages, inflation, or 
fluctuations in freight shipment or brokerage rates, unless such conditions or events cause an 
immediate threat to human life and result in a declaration of an emergency. 
 
One reason FMCSA sought changes is due to emergency declarations in recent years from 
state Governors who “do not warrant the emergency exemptions from the Federal regulations 
in § 390.23.” Examples include an emergency exemption covering all interstate shipments of 
goods during the month of December, to counteract supply chain issues and help increase the 
supply of toys and other items for Christmas, and an exemption for all shipments of gasoline 
to encourage more travel after the pandemic. “FMCSA considered the increase in the number 
of inappropriate emergency declarations as another reason to initiate this rulemaking, to clarify 
those instances when emergency exemptions are appropriate.” 

   

https://www.energymarketersofamerica.org/regulatoryreport/attachments/EMA_Comments_FMCSA_Waiver_Modifications.pdf

	FMCSA Finalizes Proposal to Restrict State Hours of Service Waivers Impacting Energy Marketers

