VIRGINIA PETROLEUM & CONVENIENCE MARKETERS ASSOCIATION

MICHAEL ). O'CONNOR, PRESIDENT

March 27, 2020
www.vpcma.com

US DOT COVID-19 Guidance for Drug And Alcohol Testing Requirements
From PMAA

The U.S. DOT has issued guidance for employers who may have difficulty conducting
mandated federal drug and alcohol testing due the recent COVID-19 outbreak. Barriers to
testing include unavailability of collection sites, breath alcohol technicians (BAT), medical
review officers (MRO) and substance abuse professionals (SAP) caused by the COVID-19
outbreak. The guidance provides employers with testing flexibility by recognizing COVID-19
as a possible barrier to testing. In some cases, missed tests must take place at a later date
according to the guidance.

WARNING! This is not a blanket waiver of U.S. DOT drug and alcohol testing requirements.
Employers must follow existing regulations requiring a detailed written explanation on why
testing could not be conducted or delayed until a later date and the reasonable efforts taken
to find alternative testing venues. Moreover, in no case can an employee, including drivers,
conduct safety sensitive functions without first obtaining a negative pre-employment test for
drugs and a negative return-to-duty test for drug and alcohol.

The following guidance explains the steps employers must take when they are unable to test,
must delay testing or a driver does not want to test due to elevated public health risks. The
DOT requires employers having difficulty conducting drug and alcohol testing due to COVID-
19 to take the following steps:

Drug and Alcohol Testing Difficulties Due to COVID-19 Closures

Inability to Conduct Tests

e If employers are unable to conduct DOT drug or alcohol testing and training
(supervisor reasonable suspicion training) due to COVID-19-related supply shortages,
facility closures, State or local quarantine requirements, or other impediments, then
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they must continue to comply with existing DOT regulatory requirements to document
why atest or training was not completed or was delayed. The documentation must
show that reasonable efforts were taken to find alternative testing facilities. The DOT is
strongly recommending employers seek out mobile drug and alcohol testing and
training services as a viable option.

Delayed Tests

If employers are able to conduct testing or training (e.g., supervisor reasonable suspicion
training at the next available opportunity; random testing later in the selection period; follow-
up testing later in the month) at a later date, it must be conducted according to existing DOT
regulatory requirements.

Driver Refusal Based on Public Health Risks

Some drivers have expressed concern about potential public health risks associated with the
collection and testing process in the current environment. Employers should review applicable
DOT regulations for testing to determine whether flexibilities allow for collection and
testing at a later date. The employer is responsible for evaluating the circumstances of the
employee's refusal to test and determine whether the employee's actions should be reported
as such. However, given the public health risks posed by COVID-19, the DOT asks
employers to be sensitive to employees who indicate they are not comfortable or are afraid to
go to clinics or collection sites. DOT also asks employers to verify with the clinic or collection
site that it has taken the necessary precautions to minimize the risk of exposure to COVID-19.

Employer Responsibilities for Lack of Testing and Delayed Testing

e« Random Testing - If, due to disruptions caused by the COVID-19 national emergency,
employers are unable to perform random selections and tests to meet the random
testing rate for a given testing period to achieve the required 50% rate for drug testing,
and 10% for alcohol testing, the tests must be made up by the end of the year.
Employers must document in writing according to existing DOT regulatory
requirements why tests on drivers randomly selected could not be conducted, and any
actions taken to locate an alternative collection site or other testing resources.

e Pre-Employment Testing - Employers unable to conduct pre-employment drug
tests, cannot allow a prospective employee to perform DOT safety sensitive
functions (drive, load, unload, produce shipping papers, etc.) until a negative pre-
employment test result is received.

e Post-Accident Testing - Employers unable to administer an alcohol test within 8
hours following an accident, or a controlled substance test within 32 hours following the
accident, due to disruptions caused by the COVID-19 national emergency, must state
in writing the specific reasons why the tests could not be conducted. The writing must
be in accordance with existing DOT regulatory requirements.

« Reasonable Suspicion testing - Employers must document in writing the specific
reasons why a reasonable suspicion test could not be conducted as required. The
written explanation must document efforts made to mitigate the effect of the
disruption in testing, such as trying to locate an alternative collection site. This



documentation should be provided in addition to the documentation of the observations
leading to a test, according to DOT requirements. Employers must follow current
regulations addressing situations in which reasonable suspicion testing is not
conducted, as set forth in 49 CFR 382.307(e)(1),(2).

e Return-to-duty (RTD) testing - Employers must not allow drivers to perform any
safety-sensitive functions, until an RTD test is conducted and there is a negative
result.

e Follow-up testing - If follow-up testing cannot be completed, employers must
document in writing the specific reasons why the testing could not be conducted.
Employers must include any efforts you made to mitigate the effect of the disruption in
testing, such as trying to locate an alternative collection site. Employers must conduct
the test as soon as practicable.

DOT Drug and Alcohol Testing Guidance

There are two drug and alcohol COVID-19 guidance documents. The first was issued by the
FMCSA and targets interstate and intrastate motor carriers. The second guidance was issued
by the U.S. DOT and target all transportation modes subject to DOT drug and alcohol testing.
While the FMCSA and U.S. DOT guidance are largely identical in terms of policy, the DOT
guidance contains more in-depth explanations.

e FMCSA Drug and Alcohol Testing Guidance - COVID-19

« U.S. DOT Drug and Alcohol Testing Guidance - (COVID-19)

Summary of Employee Benefits/Employer Tax Credits under COVID-19
Paid Leave

Association General Counsel Bruce Arkema has prepared the attached memorandum
outlining the mandatory paid time off benefits for workers who are employed at companies
with less than 500 employees. It also details new tax credit procedures employers may utilize
to recover some of these costs. Click here to view.

"Phase 3" Coronavirus Response Legislation Awaiting House Approval
From PMAA

Wednesday, the Senate approved a $2 trillion "Phase 3" coronavirus response package
known as the "Coronavirus Aid, Relief, and Economic Security Act" (CARES Act) by a vote of
96 - 0. The House is expected to pass the coronavirus response bill sometime today via voice
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vote. However, any House lawmaker can demand a recorded vote which could delay the
process, but the bill will eventually cross the finish line and will be sent to the President's desk
for his signature. Please note that the Small Business Legislative Council (SBLC) will have a
full detailed report on the CARES Act soon.

Important to petroleum marketers, the package includes:

e $350 billion to aid small businesses with less than 500 employees through a new
special type of SBA 7(a) loan called the "Paycheck Protection Program” to help them
make payroll and other expenses.

« $17 billion to wipe out all principal, interest, and fees on all existing SBA loan products,
including 7(a) loans, for six months to provide relief to small businesses negatively
affected by COVID-19. Click here for more detailed information and additional 7(a)
details will be released by SBA in the near future.

« Employee retention credit for employers subject to closure due to the coronavirus
pandemic. Specifically, a refundable payroll tax credit for 50 percent of wages paid by
employers to employees during the coronavirus crisis will be available to employers
whose (1) operations were fully or partially suspended, due to a COVID-19-related
shutdown order, or (2) gross receipts declined by more than 50 percent when
compared to the same quarter in the prior year.

e An additional $900 million for the Low Income Home Energy Assistance Program
(LIHEAP) which represents a victory for PMAA's heating fuel dealers.

e An additional $15.51 billion for the Supplemental Nutrition Assistance Program (SNAP)
in anticipated increases in participation as a result of coronavirus.

Additional provisions:

e Atechnical correction to the "Tax Cuts and Jobs Act" that now allows businesses to
immediately write off costs associated with improving facilities instead of having to
depreciate those improvements over the 39-year life of the building.

« Direct payments of up to $1,200 to taxpayers depending on income ($2,400 for
couples filing joint tax return, $500 additional for every child) that phase out after
taxpayer reaches $75,000 in adjusted gross income ($150,000 for couples). No checks
for anyone earning more than $99,000, $146,500 for head of household filers with one
child, and $198,000 for joint filers with no children. The amount will be based on each
taxpayer's 2019 tax return if filed, or in the alternative their 2018 return.

e Waives the 10-percent penalty for the early withdrawal of retirement funds up to
$100,000 specifically for coronavirus-related purposes.

« Deductions of up to $300 on charitable contributions made this year.
o A delay in employer payroll tax payments.

e Changes to allow companies to utilize net operating losses to increase funding.
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A change to the loss limitation applied to pass-through businesses and sole proprietors
to increase funding.

A change that allows companies to recover AMT credits

A change increasing the amount of business expenses companies can deduct on tax
returns.

$500 billion fund for loans to corporations that will be overseen by an inspector general
and a congressional panel.

Hospitals will be received over $130 billion.
State and local governments to receive $150 billion.

BBan on stock buybacks for companies receiving government loans during the term of
their assistance plus one year.

For a full detailed list of tax provisions, click here.

For a full detailed CARES Act Section by Section Summary, click here.

One notable exclusion in the bill is an expansion of the $7,500 electric vehicle (EV) tax credit
which PMAA highlighted to Congress as wasteful tax policy last week. However, the fight isn't
over as there may likely be a "Phase 4" coronavirus response bill and environmental groups
see the opportunity to attach their "Green New Deal" priorities. The Senate has adjourned
until April 20th so stay tuned. For all PMAA Coronavirus Response information, click here.
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